IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN BLANK ) ClVIL ACTI ON
. )
THE PENNSYLVANI A SCCI ETY FOR

THE PREVENTI ON OF CRUELTY )
TO ANI MALS, et al. ) NO. 10-3222

VEMORANDUM

Bartle, C. J. Cct ober 5, 2010
Before the court are the notion of defendants
Pennsyl vani a Society for the Prevention of Cruelty to Aninals
("SPCA"), its CEO Howard Nel son, and its enpl oyee humane society
police officers George Bengal, Ashley Miutch, and Juan Martinez
and the separate notion of defendants Main Line Animal Rescue,
Inc. ("MLAR') and its CEO and president Wlliam Smth to dism ss
t he conpl ai nt under Rule 12(b)(6) of the Federal Rules of Cvil
Procedure. All defendants contend that plaintiff John Bl ank has
failed to state clainms upon which relief can be granted.
According to the conplaint, the defendants engaged in a
conspiracy falsely to accuse and convict Bl ank under Pennsylvani a
| aw of animal cruelty in relation to his licensed dog kennel.
Thi s purported conspiracy began on July 7, 2008 when two
vol unteers from MLAR responded to an adverti senent placed by
Bl ank for free dogs. Blank had placed the advertisenment in the
hope of finding new honmes for his ol der dogs w th physical

abnormalities rather than euthanizing them Blank gave the



vol unteers nine adult dogs, which they brought to the SPCA
facilities in Phil adel phia for exam nation by the SPCA chi ef
veterinarian. The veterinarian nmade a report of the dogs
conditions to defendant Mutch, a humane soci ety police officer.
On July 10, 2008, Mutch conducted an undercover investigation of
Bl ank's farm and kennel, claimng that she worked for an

organi zation called "Puppies R Us" and wanted to purchase

puppi es. Blank advised Mutch that he did not have any for sale,
but he gave her a single puppy for free after warning her that it
was suffering fromsugar shock and needed to be treated with a
dose of corn syrup. The puppy | ater died under the care of

Mut ch.

The conpl aint further alleges that the conspiracy
culmnated in Mutch's swearing a false affidavit as to the
conditions of Blank's kennel and the dogs therein in order to
obtain a warrant. The warrant was executed in a raid on Blank's
kennel on July 17, 2008 by SPCA officers including Martinez and
Bengal . During that raid, Mrtinez handcuffed Bl ank, placed him
in the back of a police car for the duration of the search, and
seized six adult dogs, two litters of puppies, and records from
the kennel. Miltiple news outlets were at the scene and
publicized the events. On July 18, 2008, the Pennsylvani a Bureau

of Dog Law Enforcenent! i nspected Bl ank's kennel, found eight

1. Pennsylvania's Departnent of Agriculture, Bureau of Dog Law

Enforcenent is the state agency tasked with granting and revoking

kennel |icenses within the Commpnwealth. See 3 Pa. Cons. Stat.
(continued. . .)
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unsati sfactory conditions, and required himto shut down the
kennel within ten days. After that ten-day period, defendant
SPCA returned to the kennel along with nmedia organizations and
publically seized the remai ning nore than 65 adult dogs present
at the facility.

Bl ank was charged with eight counts of animal cruelty,
two counts of failure to maintain a kennel in a sanitary and
humane condition, and one count of harassnent.? As a result of a
pl ea agreenent, Blank pleaded guilty to the charges on July 25,
2008 in the Magisterial District Court of Chester County before
Magi sterial District Judge Harry W Farnmer and cl osed his kennel.
He also permitted the Bureau of Dog Law Enforcenment to inspect
his farmnonthly for dogs.

During these events, enployees of the SPCA and MLAR
made various statenents to the nedia regarding the raid and
prosecution, including giving interviews on a tel evision program
called "Animal Cops." According to the conplaint, Miutch of the
SPCA stated that "those dogs were victinms of a puppy mll," and
that she feared that Blank would "exterm nate the dogs" prior to
being raided. Smth of MLAR publically stated that the dogs
"were mssing their eyes" and "had big gaping holes with flies in

them One of the dogs had his eye hanging out."

1.(...continued)
8§ 459-211 (2010).

2. Under Pennsylvania law, animal cruelty is a violation of 18
Pa. Cons. Stat. 8§ 5511, which Blank references in his conplaint.
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The first five clains of the conplaint are brought for
al l eged violations of the federal Constitution under 42 U. S. C
§ 1983. Count 1 is a request for declaratory judgnment against
all defendants that they unconstitutionally searched his honme and
seized his property as part of a conspiracy to deprive himof his
constitutional rights. Count 2 further avers that defendants
SPCA, Nel son, Bengal, Miutch, and Martinez searched and seized his
property in violation of the Fourth Amendnent. |In Count 3, Blank
pl eads fal se inprisonnment by those same defendants stemi ng from
his arrest during the search and seizure of his property. Count
4 alleges that the SPCA failed to provide adequate training and
supervision to Nelson, Bengal, Miutch, and Martinez, and Count 5
makes a claimof a civil rights conspiracy agai nst al
def endant s.

The remai ning counts plead only state | aw cl ai is.
Count 6 asserts common | aw conversion for the unlawful seizure of
Bl ank' s property by all defendants. Count 7 alleges conmon | aw
conspiracy by all defendants. 1In Count 8, Blank avers that the
defendants committed the tort of invasion of privacy through
false light as a result of press releases and nedia statenents
concerning the raid on Blank's kennel. A claimof trespass by
def endants SPCA, Bengal, Mutch, and Martinez during the raid is
alleged in Count 9. Finally, Count 10 pleads assault and battery
by SPCA and Martinez in the course of Blank's arrest.

For purposes of a notion to dism ss under Rul e

12(b)(6), we nust take all well-pleaded facts as true and draw
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all reasonable inferences in the plaintiff's favor. See Erickson

v. Pardus, 551 U S. 89, 94 (2007). W also nmay consider
undi sput ed docunents alleged or referenced in the conplaint. See

Pensi on Benefit CGuar. Corp. v. Wiite Consol. Indus., Inc., 998

F.2d 1192, 1196 (3d G r. 1993); see also Faul kner v. Beer, 463

F.3d 130, 133-35 (2d Cr. 2006); Kaenpe v. Myers, 367 F.3d 958,

965 (D.C. Cir. 2004); Alternative Enerqgy, Inc. v. St. Paul Fire

and Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001).

Def endant s SPCA, Nel son, Bengal, Miutch, and Martinez
argue that all of Blank's federal clains which are brought under
§ 1983 nust be di sm ssed because they constitute an inpermssible
collateral attack on his conviction. For purposes of this notion
to dismss, we assune that defendant SPCA and its enpl oyees,
def endants Nel son, Bengal, Miutch, and Martinez, have acted under
the color of state law, as is required for Blank to sustain a
§ 1983 suit against them

Pennsyl vani a | aw deputi zes SPCA enpl oyees by providing
that, "[a]n agent of any society or association for the
prevention of cruelty to aninmals, incorporated under the |aws of
t he Commonweal th, shall have the sane powers to initiate crimnal
proceedi ngs provided for police officers by the Pennsylvani a
Rul es of Crimnal Procedure.”™ 18 Pa. Cons. Stat. 8§ 5511(i).

That statute al so enpowers the officers to seize any ani nal kept,
used or intended to be used for fighting and all ows search
warrants to be issued to them See 18 Pa. Cons. Stat. 8 5511(j),

(1'). Hurmane society police officers are defined to be "[a]ny
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person who holds a current appointnent under this chapter to act
as a humane society police officer for a society or association
for the prevention of cruelty to animals.” 22 Pa. Cons. Stat.
§ 3702. For the purposes of this notion, we will assune that
Nel son, Bengal, Miutch, and Martinez acted as humane society
police officers.

It is undisputed that Blank pleaded guilty to el even
summary charges, including eight counts for cruelty to aninals.
He has not alleged that his convictions were overturned,

i nval i dated, or expunged. In Heck v. Hunphrey, the United States

Suprene Court hel d:

In order to recover damages for allegedly
unconstitutional conviction or inprisonnment,
or for other harm caused by actions whose
unl awf ul ness woul d render a conviction or
sentence invalid, a § 1983 plaintiff nust
prove that the conviction or sentence has
been reversed on direct appeal, expunged by
executive order, declared invalid by a state
tribunal authorized to make such

determ nation, or called into question by a
federal court's issuance of a wit of habeas
corpus, 28 U S. C. § 2254,

512 U. S. 477, 486-87 (1994). For each claimof unconstitutional
conviction or inprisonment, a district court "must consider

whet her a judgnment in favor of the plaintiff would necessarily
inply the invalidity of his conviction or sentence; if it would,
t he conpl ai nt nmust be dism ssed unless the plaintiff can
denonstrate that the conviction or sentence has al ready been

invalidated." 1d.; see also G bson v. Superintendent of N.J.




Dep't of Law & Pub. Safety - Div. of State Police, 411 F.3d 427

447 (3d G r. 2005).

Counts 1, 2, 3, and 5 directly relate to the allegedly
unl awf ul search of Bl ank's kennel and his seizure and concom t ant
detention in the police vehicle. Those clains are all prem sed
on the fact that the defendants were without |awful authority to
enter Blank's property, search his kennel, detain him or seize
his property despite having a warrant to do so.

Cvil challenges to purportedly unconstitutional
searches and seizures under § 1983 are allowable if finding them
unlawful will not necessarily invalidate a prisoner's conviction.

See Nelson v. Canpbell, 541 U.S. 637, 647 (2004). 1In certain

ci rcunst ances, where the wei ght of evidence produced at trial may
be sufficient to sustain the validity of a conviction even in the
face of an unconstitutional search or seizure, such chall enges
can proceed. However, here the Commonwealth's entire case hinged
on the evidence of animal cruelty obtained through the July 17,
2008 raid. Wthout that search and seizure, Blank could not have
been convicted. Wre it determ ned that the raid and sei zure of
his person were unconstitutional, we would be finding that no
valid evidence of his guilt existed, and we woul d necessarily
deem his convictions to be invalid. As such, Counts 1, 2, 3, and
5 mount an inperm ssible collateral attack on his conviction and

must be di sm ssed under Heck v. Hunphrey, 512 U.S. at 486-87.

In Count 4, Blank alleges that the SPCA provided

i nadequate training and supervision of its officers regardi ng how
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to conduct |lawful aninmal abuse investigations and how to
determ ne accurately whether animal cruelty occurred, as well as
suspects' Fourth Amendnent rights and general aninmal care. He
al so naintains that the SPCA was negligent in supervising its
of ficers because, at the tinme of the July 17, 2008 raid,
def endants Mutch, Bengal, and Martinez had not been properly
sworn in as a humane police officer in Chester County.

These allegations too fail under the test pronul gated

in Heck v. Hunphrey. See id. |If Blank were to prevail on his

claimthat the SPCA was negligent for failing to train properly
its officers in conducting an accurate ani nal abuse investigation
and in making a lawful raid, the only injury he would have
suffered would have resulted froman invalid search and sei zure.
Thus, to succeed on this count would necessarily call into
guestion the validity of Blank's subsequent conviction for aninal
cruelty.

Bl ank had opportunities to challenge the defendants
actions by contesting these charges against himin the state
courts. Instead, he chose to enter a guilty plea. W cannot now
allow himto undermne this legitimately obtained conviction
through a civil lawsuit under 42 U S.C. 8§ 1983. Accordingly,
Counts 1 through 5 of Blank's conplaint will be disnm ssed as
agai nst defendants SPCA, Nel son, Bengal, Mitch, and Mrtinez.

Def endants MLAR and Smith have al so chall enged the
| egal sufficiency of Counts 1 and 5, the only two federal counts

agai nst them The sole actions of MLAR and Smith recounted in
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t he conpl ai nt consisted of delivering animals to the SPCA for
exam nation, reporting what they believed to be an ongoing crine
at Bl ank's kennel, and naking statenents to the nedia about an
i ssue of public concern.

In Count 1, as noted above, Blank seeks a declaratory
judgrment under § 1983 that MLAR and Smith conspired with the
ot her defendants in order to deprive Blank of his constitutional
ri ghts under the Fourth and Fourteenth Amendnent.® In Count 5,
Bl ank all eges that all the naned defendants engaged in a
conspiracy under 8 1983 to deprive himof his civil rights.
Def endants MLAR and Smith argue that Blank has failed to assert
that they acted under color of state law as is required under
§ 1983 and that the claimnust therefore be dism ssed. A person
acts under color of state |law only when exerci sing power
"possessed by virtue of state |aw and nade possi ble only because
the wongdoer is clothed with the authority of state law. " Pol k

County v. Dodson, 454 U. S. 312, 317-18 (1981).

Qur Court of Appeals has found that private actors nmay
only be found to act under color of state lawif "there is such a
cl ose nexus between the State and the chall enged action that
seem ngly private behavior nay be fairly treated as that of the

State itself." Leshko v. Servis, 423 F.3d 337, 339 (3d G

3. In Count 1, Blank al so seeks other declaratory judgnents
regarding the illegality of the search and seizure of his
property. However, according to the facts averred in the
conplaint, these actions were taken by defendant SPCA and its
enpl oyees and do not involve defendants MLAR and Sm t h.
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2005). To answer whet her such a cl ose nexus occurs, the court
nmust consider (1) "whether the private entity has exercised
powers that are traditionally the exclusive prerogative of the
state"; (2) "whether the private party has acted with the hel p of
or in concert with state officials”; and (3) whether "the [s]tate
has so far insinuated itself into a position of interdependence
with the acting party that it nust be recognized as a joint

participant in the challenged activity.” Mark v. Borough of

Hat boro, 51 F.3d 1137, 1142 (3d G r. 1995).

Based on our reading of the conplaint, defendants M.AR
and Smith fail to qualify as acting under color of state |aw.
Nei ther MLAR nor Smth has exercised any powers that are
traditionally the prerogative of the state. M.AR enpl oyees
sinply visited Bl ank's kennel asking to purchase dogs in response
to an advertisenent to the general public which Blank placed in a
newspaper. Blank placed the ads for the benefit of the general
public and expected private citizens to inquire about obtaining
the animals. After obtaining the dogs from Bl ank, M.AR enpl oyees
brought the animals to SPCA regardi ng concerns that they had been
m streated. Private citizens are always free and i ndeed
encouraged to report crinmes to state authorities. Doing so and
maki ng conments to the nedia about the events in question do not
transforma person into a state actor.

In addition, despite the conclusory |anguage that a
conspiracy existed, the conplaint does not allege facts that

MLAR and Smith acted with the help of or in concert with the
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SPCA. Although they did turn the dogs over to the SPCA, they
went to Bl ank's kennel of their own accord and w thout any
pronpting by the SPCA or other state authorities. They
i ndependently chose to turn the dogs over and to nake statenents
to the media about their individual perceptions of Blank's
oper at i ons.

Finally, the conplaint |acks any facts that M.AR and
Smith were joint participants in state activities based on the
state's interdependence. While the SPCA did act on a tip froma
M_AR enpl oyee, it in no other way relied on MLAR s participation
in conducting its investigation of Blank's kennel, obtaining a
warrant to search the kennel, executing its raid on the kennel,
or disclosing the conditions at the kennel to the nedia. The
SPCA did not request that M.AR undertake its activities regarding
Bl ank’ s kennel. Nor does SPCA rely on MLAR to provide
information for all of its investigations. MAR s interaction
with the SPCA regarding Blank's kennel nerely resulted in a state
agency properly responding to information provided by private
citizens. The state cannot fairly be said to have insinuated
itself so far into a position of interdependence with MAR that
M_LAR nmust be recognized as a joint participant with the state.

To allow a claimto proceed, a plaintiff nust state
sufficient factual matter to nmake it plausible that his claimis

true. See Bell Atlantic Corp. V. Twonbly, 550 U.S. 544, 570

(2007); accord Ashcroft v. lIgbal, 556 U S ---, 129 S. . 1937

(2009). Based on the facts alleged in the conplaint, there does
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not exi st such a close nexus between the state and the activities
of MLAR and Smith that it would be proper to consider them as
havi ng acted under the color of state |law. Bl ank has not pl eaded
facts that support his allegations of conspiracy in Counts 1 and
5. His statenents are nerely conclusory. Thus, even if Counts 1
and 5 agai nst MLAR and Smith woul d not be barred under Heck V.
Hunphrey, we w |l nonethel ess disnmiss these counts as to these
def endant s.

The remaining five counts of Blank's conplaint contain
only state law clains. A district court may decline to exercise
suppl emental jurisdiction over such clainms if "the district court
has dism ssed all clains over which it has original

jurisdiction.” 28 U S.C. § 1367(c)(3) (2010); see also United

M ne Wirkers of Am v. G bbs, 383 U S. 715, 726-27 (1966). CQur

Court of Appeals has held that "[i]f it appears that the federal
claimis subject to dism ssal under Fed. R Cv. P. 12(b)(6)
then the court should ordinarily refrain from exercising
jurisdiction in the absence of extraordinary circunstances.”

Tully v. Mdtt Supermarkets, Inc., 540 F.2d 187, 195 (3d Cir

1976). No such extraordinary circunstances exist here.

As we will dismiss all clainms over which this court has
original jurisdiction, we will exercise our discretion to decline
to retain supplenmental jurisdiction of Blank's state |aw cl ai ns.

W will dismss these clains wthout prejudice.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN BLANK ) ClVIL ACTI ON
. )
THE PENNSYLVANI A SCCI ETY FOR

THE PREVENTI ON OF CRUELTY )
TO ANI MALS, et al. ) NO. 10-3222

ORDER

AND NOW this 5th day of Cctober, 2010, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants Pennsyl vania Society for
the Prevention of Cruelty to Aninmals, Howard Nel son, Ceorge
Bengal , Ashl ey Mutch, and Juan Martinez to dism ss Counts 1, 2,
3, 4, and 5 of the conplaint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure is GRANTED wi th prejudice;

(2) the notion of defendants Pennsyl vania Society for
the Prevention of Cruelty to Animals, Howard Nel son, Ceorge
Bengal , Ashl ey Mutch, and Juan Martinez to disnm ss Counts 6, 7,
8, 9, and 10 of the conplaint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure is GRANTED wi t hout prejudice;

(3) the notion of defendants Main Line Animal Rescue,
Inc. and Wlliam Smth to dismss Counts 1 and 5 is GRANTED wi th

prej udi ce; and



(4) the notion of defendants Main Line Aninal

Rescue,

Inc. and WlliamSmth to disnmss Counts 6, 7, and 8 is GRANTED

wi t hout prejudice.

BY THE COURT:

/s/ Harvey Bartle III

C J.



